MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH : NAGPUR
C.A.258/23 In
Review Application No0.10/23 In
ORIGINAL APPLICATION NO.566/2019

1. Chief Executive Officer,
Zilla Parishad, Nagpur. ... (Org. Respdt. No.4)
2. District Health Officer,

Zilla Parishad, Nagpur ... (Org. Respdt. No.5)  .......... Applicants.
-Versus —

1.Dr. Dnyaneshwar s/o Wamanrao Papadkar, Retired,
R/o Plot No.189, Ramnagar, Nagpur. (Orig. Applicant)

2.The State of Maharashtra, through its Secretary,
Public Health Department, G.T. Hospital, 10" Floor,
Sankul Building, Mantralaya, Mumbai — 400001

3.Director of Health Services, Arogya Bhawan, St.George
Hospital Compound, P. Dmelo Road, Mumbai — 400 001.

4.Deputy Director of Health Services, Nagpur Region,
Mata Kacheri, Shraddhanand-peth, Nagpur -22.

5.Accounts and General A & E (Il) Office,

Maharashtra, Civil Lines, Nagpur. ~ ====mmm- Respondents
1.Shri Majid Shaikh ... Adv. for the applicants
(Org.Respdt. Nos. 4 & 5)

2.Shri M.l. Khan ... P.O. for Respondents.

3.Shri A.P. Sadavarte ... Adv. for Respondent No.1( Org. Applicant)




CORAM : HON. SHRI M.A. LOVEKAR : MEMBER (J)
DATED: 20/06/2023

Judgment is reserved on this 14" June,2023
Judgment is pronounced on this 20 ™ June,2023

JUDGMENT

Heard Shri Majid Shaikh, Id. Counsel for Review
Applicants/Original Respondent Nos. 4 & 5, Shri A.P. Sadavarte,
Id. Counsel for the original applicant/Respondent No.1 herein and

Shri M.I. Khan, Id. P.O. for the Respondent Nos. 2 to 5 herein.

2. By this proceeding, review of judgment and order

dt.27/01/2023 passed by this Tribunal in O.A. N0.566/2019 is sought.

3. In the Original Application question of delayed payment of
retiral benefits to the original applicant, and interest payable thereon
came up for consideration. It was held that delay was caused in making
these payments. The Respondent department was directed to calculate
the extent of delay in making payment of each item of retiral benefits

and pay interest thereon as per Rules 129-A/129 B of the Maharashtra



Civil Services ( Pension ) Rules, 1982 to the applicant, till the date of actual

payment.

It was further directed that the order shall be complied with

within one month from the date of the judgment.

In para 6 of the judgment under review, it was observed —

“ The only issue to be dealt with is of delayed payment of
retiral benefits to the applicant and interest payable
thereon. The applicant as well contesting respondents
have given Charts of payment. These Charts have been
reproduced above. | have referred to the conclusions drawn
in report of inquiry ( Annex-A-4). It is apparent that the
applicant is entitled to get interest as per Rules 129-A and
129-B of the Maharashtra Civil Services ( Pension )Rules,
1982. The respondent department shall calculate the
extent of delay in making payment of each item of retiral
benefits and pay interest thereon as per Rules 129-A/129-B
of the Maharashtra Civil Services(Pension ) Rules, 1982 to the
applicant till the date of actual payment. This order shall be

complied with within one month from today. ”

In para 6 of the judgment under review there was a reference

to the conclusions drawn in report of enquiry (Annex.A-4). These



conclusions which are as follows, were set out in para 2 of the

judgment —

“sifgry —

1) SUyTard SURUNIEG ST 9t r #'¢ ArTYR I1d YA & 2345
fa1,/12,/2015 398 Si.urgssy Ir4r fe.18,/6,/2015 @ 1.14,/9,/2015 wda
v 89 feaw gvradla vor Fq¥idl Rrerew foresT SIR1T Sifeare, arrgw
ITd®HS HYvgTd 3iTcl! glidl. Frav [Aofg dar-m si.argssY Jr==1 ATareyonzgr
HIdSI9d GIY [o1esT SIIv1g JfEr®1¥l, TRTYR 1T BT Teedrd deaig
qeBIHe YIogd FHI [RET &od "al el radl gvg awW T Heal
STATETTRT ¥oIT Hojv &vvl G#ef+1y rea el

2) Si. grgsdyY Jr+l wW@wer fAgadar aid f@21,10,/2015 @ w@GY
HIT Ta¥ g grT War ywasidia ISl g devgrdl srdarEl ge aevl
3ufera gld. wev yavoll fa srfargl 1e.24,/5,/ 2016 RSl & HevIra 3irefl.
I 7 Afed  fddq  sielar sE. @ Sl yrgsdY  giHl  ograr
@ 14,/8,/2017 <Ill w189 aTe®d SI%I7Y €Al TFTYY Hs® AFTYR THT J&
FIB BN 1T TRTYR TTdHe HIGY dadedl dBIRILare g1 fAagcd!
faygs® @7 yred g1vgre deiq sireler Sirs.

3) S. urgs®mY ¥1d War fAgcdl BT ALASIA@IBIR AFTYR ATdde
"Gy @Ydll War fAgcd! darmed v dly ada wer sfaRed da-aret
faarria 7 dar |iey @ Yearld Y9 |IGY HRIal drldl § o
ga¥la darfagadt dav a gav g FAevgraRar fdda smeter e,

4) BINFIRIGT Uvd 3Tclell *FP BV WG Hedl4l Tl gdar sevgrd!
GerdT 9 Hdcqr® {9% TIRGIR URd 3Tl 9 grg@ daiigcd] Q9gd e

fAsvarg faerq sieter 3ms.”



Original Respondent Nos. 4 & 5 have sought review of the

judgment on the following grounds :-

A)

B)

C)

D)

o“

That, the enquiry report referred and the conclusions
drawn therein accepted by the learned Member of the
Maharashtra Administrative Tribunal, Nagpur has no legal
sanctity for the reason that, the enquiry was not initiated by
the competent Authority nor it was conducted in accordance
with the Maharashtra Civil Services ( Discipline and Appeal)
Rules, 1979, and hence, the conclusions drawn and the
findings arrived at by the learned Tribunal on the  basis of
enquiry report ( Annexure 4 of the O.A.) are unsustainable in
law.

That, the enquiry report ( Annexure 4 ) was submitted by the
Inquiry Officer who is of the same rank as that of the
Applicant No.2 ( District  Health Officer, Zilla Parishad,
Nagpur and hence was incompetent to conduct the enquiry.
That, there is nothing on record and in the enquiry report that,
due notice was issued to the Applicant No.2 before initiation of
the enquiry . Hence, the enquiry report is itself in breach of
the M.C.S. ( Discipline and Appeal) Rules, 1979 and in
breach of the principles of natural justice.

That the learned Member of the Hon’ble Tribunal ought to have
considered that, the enquiry report filed by the Respondent No.1
at Ananexure-4 in the O.A. cannot be referred to or relied
upon in arriving at the conclusion that there was any delay

on the part of the applicants.



E) It is thus, submitted that, there is apparent mistake on the
face of the record which has resulted into passing of the
impugned order and needs to be corrected by properly
construing the legality and validity of the enquiry report. The
applicants, therefore, submit that, there is apparent
mistake on the face of the record as pointed out by the
applicants and hence, the impugned order dated 27/01/2023
needs to be quashed and set aside and the O.A. has to be
dismissed for the aforesaid facts and legal grounds raised in

the above Review Petition.”

6. The Id. Advocate for the review applicants raised all these
grounds during oral submissions.

7. In his reply, Respondent No.1 herein/Original applicant has
contended that the present review clearly falls beyond the scope of
Section 22(3)(f) of the Administrative Tribunals Act and hence, it is liable
to be dismissed. It was further contended that while exercising powers
of review under section 22(3)(f) of the Administrative Tribunals Act,
limitations placed on these powers by Order 47, Rule 1, CPC are required
to be considered.

8. In their Rejoinder, the Review Applicants/Original

Respondent Nos. 4 & 5 have contended as follow :-



“ That, it is also admitted by the Respondent that the
enquiry is not initiated as per M.C.S.R. ( D & A ) Rules, 1976.
It is stated that, the enquiry was only initiated to  find-out the
delay in the disbursement of the retiral benefit on the part of

Zilla Parishad and the District Health Officer. Itis submitted

that, the respondent No.1 has not stated the provisions under
which such an enquiry by the Assistant Director of Health
Services can be initiated against the District Health Officer.
Itis further submitted that the post of Asst. Director Health
Service ( Malaria ) who has conducted enquiry is not a
higher post than the District Health Officer. It is further
pointed out that the Dy. Director of Health Services the
Respondent No. 4 in the present review application has no legal
right or authority under any of the provisions of law to
direct such enquiry with respect to the alleged delay in
disbursement of retiral benefits. That for the aforesaid reason
the reply of the Respondent No. 1 has no merits and cannot

be considered by this Hon’ble Tribunal. ”

It is further pleaded in the Rejoinder-

“ It is submitted that, the applicant has made —out a good
case showing the mistake apparent on the face of record
which has occurred and the misrepresentation of the
Respondent No. 1 has resulted into passing the impugned
order dated 27/1/2023 which needs to be modified/set
aside by dismissing the original Application. That the

power under section 114 read with order 47 rule 1 of Civil



Procedure Code is squarely attracted in the facts and
circumstances of the case. The Reply filed by the
Respondent No. 1 is misleading , vague and cannot be
considered. The review application may kindly be

allowed for the reasons aforesaid and in the interest of justice. ”

10. The question which goes to the root of the matter is whether
there is an error apparent on the face of the record so as to exercise
powers of review. It was submitted by Id. Advocate
Shri Sadavarte for the Original Applicant/Respondent No. 1 herein that
there is no error apparent on the face of the record and hence, this is not
a fit case to exercise powers of review. To support this submission,
reliance was placed on the following Rulings :-

1. Union of India & Ors. —Vs/- Col. Ivan Singh (2023(1) ALL MR
313).

In this case, itis held-

“Thus, from the above, the following can be culled out:

(a) Review proceedings are not by way of an appeal
and have to be strictly confined to the scope and
ambit of Order 47, Rule 1 of the Code of Civil
Procedure.

(b) The power of review can be exercised :

(i) on the discovery of new and important
matter or  evidence which, after the

exercise of due diligence was not within the



But :

(c)

(ii)

(iii)

knowledge of the person seeking the

review or could not be produced by him at
the time when the order was made;

where some mistake or error apparent on the

face of the record is found, which mistake or

error has to be self evident and must be such
an error which must strike one on mere
looking at the record. That is to say where
without any elaborate argument one could
point to the error and say here is a
substantial point of law which stares one in
the face, and there could reasonably be no
two opinions entertained about it. An error
which has to be established by a long-drawn
process of reasoning on points where there
may conceivably be two opinions can hardly
be said to be an error apparent on the face
of the record; and

on any analogous ground.

It may not be exercised on the ground that the

decision was erroneous on merits as a review is not

an

appeal in disguise whereby an erroneous

decision is reheard and corrected, but lies only for

patent error. That would be the province of a

court of appeal. A power of review is not to

be confused with appellate power which may



10

enable an appellate court to correct all manner of
errors committed by the subordinate court.

(d) It does not postulate a rehearing of the dispute
because a party had not highlighted all the aspects
of the case or could perhaps have argued
them more forcefully and/or cited binding
precedents to the court and thereby enjoyed a
favourable verdict.

(e) The fact that the decision on a question of law on
which the judgment of the court is based has been
reversed or modified by the subsequent decision
of a superior court in any other case, shall not be a
ground for the review of such judgment.

(f) Where the order in question is appealable the
aggrieved party has adequate and efficacious
remedy and the court should exercise the power to
review its order with the greatest circumspection.
It would thus be apparent that unless a plea
seeking review falls within the above parameters, a

review shall not lie.”

2. Chandrabhaga Ananda Kudle and Another —Vs/- Proposed

Sanjay Sahakari Grah Nirman (2019(6)Mh.L.J.182)

In this case, on facts it was held that there was no error

apparent on the face of the record and hence, powers of review
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as provided under Order 47, Rule 1 CPC could not be exercised.

3. Perry Kansagra =Vs/- Smriti Madan Kansagra (2019 ALL SCR

1068)

In this case it is held that error in the impugned judgment
must be self-evident for exercising powers of review and error which
is required to be detected by process of elaborate reasoning can hardly
be said to be an error apparent on the face of the record. It is further
held that exercise of powers of review is not to be equated with exercise
of powers of appeal and even if there is no correct appreciation of facts
and law in the earlier judgment, the parties can be left to challenge the
decision in an appeal.

11. | have considered what is held in the judgment under
review, reasons therefor, grounds raised by review  applicants, reply
of the Original Applicant/Respondent No. 1 herein and the legal position
in respect of how powers of review should be exercised. According to the
Review Applicants, this Tribunal committed an error by relying on report
of the enquiry which was not at all sustainable in the eye of law. This

cannot be said to be an error apparent on the face of record. To decide
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sustainability or otherwise of this submission, a process of elaborate
reasoning will have to be resorted to. Consequently, | find no merit in
the Review Application. Accordingly Review application  stands
dismissed with no order as to costs.

C.A. N0.258/2023 also stands disposed of.

M.A. Lovekar
( Member (J))

DATE :20/06/2023

Skt.
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| affirm that the contents of the PDF file order are word to

word same as per original Judgment.

DATE :20/06/2023
“Skt.



